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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOA‘\
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N’ N N’ o e e st “mat’

U.8. Patent & TMOfc/TM Mail Ropt Dt. #34

Arlington, Virginia 22202-3513

2900 Crystal Drive
METABOLIC NUTRITION, INC.’S PETITION TO CANCEIL

(“Petitioner”) Petition to Cancel as follows: ;
|

1. In answering paragraph 1 of the Petition to Cancel, Registrant admitsthat BioSan

|
|
P.O. Box 325, Derry, NH 03038, that it is the owner of Certificate of Registration N\o 2,662,341,

and that Metabolic Nutrition, Inc. has petitioned to cancel said Certificate of Regist

further answering, Registrant states that is without knowledge or information sufficis

Metabolic Nutrition, Inc.,
Petitioner,
: BioSan Laboratories, Inc.,
Registrant
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belief as to the truth of the remaining allegations set forth in paragraph 1 of the Petiti\ n to Cancel
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| and, therefore, denies the same.
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2.

Metabolic Nutrition, Inc. has petitioned to cancel Certificate of Registration Ngi" 2,662,341,

otherwise denied. i

3. Registrant is without knowledge or information sufficient to forﬁlﬂa belief as to

the truth of the allegations set forth in paragraph 3 of the Petition to Cancel and,\t erefore, denies

the same.

4, Registrant admits the allegations set forth in of paragraph 4 of thé etition to

Cancel.

In answering paragraph 5 of the Petition to Cancel, Registrant statl that the U.S.
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5.

Trademark Application it filed on August 20, 2001 for the mark BIO-METABO

=

NUTRITION, Serial No. 76-304645, speaks for itself. In further answering, Regil‘lS ant states
I
that it is without knowledge or information sufficient to form a belief as to the trut |of the

remaining allegations set forth in paragraph 5 of the Petition to cancel and, therefoi‘ ?, denies the

same.

6. In answering paragraph 6 of the Petition to Cancel, Registrant states| that

Registrant’s mark is used in connection with vitamin, mineral and nutritional supplerents

produced in tablet, capsule and powder form. In further answering, Registrant state!‘ Ethat itis

without knowledge or information sufficient to form a belief as to the truth of the remaining
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10.  Registrant denies the allegations set forth in paragraph 10 of the etition to

Cancel.

|
l
AFFIRMATIVE DEFENSES l\
111
In further answer to the Petition to Cancel, Registrant asserts that:

FIRST AFFIRMATIVE DEFENSE

Cancel.

THIRD AFFIRMATIVE DEFENSE

i

Registrant’s use of its mark will not mistakenly be thought by the public to;} ‘

the same source as Petitioner’s goods or services.

FOURTH AFFIRMATIVE DEFENSE

association of Registrant’s goods or services.

FIFTH AFFIRMATIVE DEFENSE

Petitioner.

SIXTH AFFIRMATIVE DEFENSE

Petitioner’s claims are barred by virtue of the doctrine of laches.
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SEVENTH AFFIRMATIVE DEFENSE

Petitioner’s claims are barred by the doctrine of estoppel.

EIGHT AFFIRMATIVE DEFENSE

Petitioner’s claims are barred by the doctrine of waiver.
NINTH AFFIRMATIVE DEFENSE

Petitioner has no valid trademark rights. A

RELIEF REQUESTED | |

cancellation proceeding be dismissed, with prejudice.

Respectfully Submitted, al |
Registrant, 1 |
BioSan Laboratories, Inc. | |
By its attorneys, |

Maria E. Recalde

MA Bar No. 552881

Douglas G. Verge

NH Bar No. 2625

Sheehan Phinney Bass + Green, PA
Suite 1901

260 Franklin St.

Boston, MA 02110

(617) 897-5600

Dated: April 4, 2003
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CERTIFICATE OF SERVICE ‘
1

ik

I, Maria E. Recalde, hereby certify that the foregoing BIOSAN LABOR E

|

INC.’S ANSWER TO METABOLIC NUTRITION, INC ’S PETITION TO CA}

Maria E. Recalde v

CERTIFICATE OF EXPRESS MAIL

I, Maria E. Recalde, hereby certify that the original of the foregoing BIOS‘ \
LABORATORIES, INC.”S ANSWER TO METABOLIC NUTRITION, INC.’S P ITITION TO
CANCEL is being deposited with the United States Postal Service as Express Ma11 ‘

Post Office to
Addressee addressed to Box TTAB No Fee, Commissioner for Trademarks, 2900\ € rystal Drive,

ET 0§Y 05159 S %Mw/)%@%
Express Mail Label Number

Maria E. Recalde ’

Dated: April 4, 2003
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(GREEN

PROFESSIONAL
ASSOCIATION

ATTORNEYS AT LAW

1000 ELm STREET
PO Box 3701
MANCHESTER

NEw HAMPSHIRE

03105-3701
603-668-0300
Fax 603-627-8121

143 NORTH MAIN STREET
Surte 103

CONCORD

NEW HAMPSHIRE
03301-5089
603-223-2020

Fax 603-224-8899

ToLL FREE:
1-800-625-SPBG

WorLD WIDE WEB SITE:
http://www.sheehan.com

MARIA E. RECALDE
617-897-5620

mrecalde@shechan.com
April 4, 2003
VIA EXPRESS MAIL
Box TTAB No Fee
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3513

RE:

Date Registered: December 17, 2002
Cancellation No. 92-041643

Dear Sir/Madam:

Metabolic Nutrition, Inc. v. BioSan Laboratories, Inc.
In the matter of Registration No. 2,662,341
For the mark: BIO-METABOLIC NUTRITION

04-04-2003

U.S. Pdtent & TMOfc/TM Mail Fopt Dt, #34

Enclosed for filing in connection with the above-referenced matter‘ please

find the following:

1. BioSan Laboratories, Inc.’s Answer to Metabolic Nutntlon Inc S

Petition to Cancel; and

2. Notice of Service.

Please do not hesitate to contact me if you have any questions.

Smcerely,

WM

Maria E. Recalde

MER/alk
Enclosures



